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at{ anfqag 3r&ta on2zr riats rra aar & at 4e gr 3rat a qf zrenfnf Re
alg Ty tr 3reran) at 3rat zur gagerma wgda raar&

Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as the
one may be against such order, to the appropriate authority in the following way :

0
Revision application to Government of India:

() a€tr sni zca srferfu4 , 1994 #t err 3r fl au; g Tai aR i q@tar err at
\jlf-tfRT per sqq # iasfa gitrv 3ma aft Ra, rd.r, fad #area, lura
far, atft ifGra, Ra ta ran,i f, ={ f4ct : 110001 cBT cITT ~ ~ I

(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
provit;o to sub-section (1) of Section-35 ibid: ·

(ii) "llft "l=JTcYf c#r mR 7 sra }Rt it~rat am fa@ qagrIr zu 3r1 #tzar lfT

fa4t usrIr k au raerr ma a ma g mf if, lfT fcnm •f!0-s!lllx lfT ~ if -=cnt cffi fcnm
cbl"<~l1 if lfT fcR:fr •f!0-s!lll-< "ti" ·m "l=JTcYf al ufhz a hr g& et I

(ii) In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse.
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(q) rd # are fht z zu var ? Ruffma T al ml # Rfa # qi1l gea #a
iTTcYf m- 0i:ll1ct.:i ·~ cfi_ memait sna # ars fhat, zu q2er Raffa &

(A) In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excis_able. mat~rial used in the manufacture of the goods which are exported
to any country or territory outside India.

(B) In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.

~,3i:ll I c;;::i cITT '3i:ll I G'i ~ cfi :!lTdM a fa sit sq@t fee mar #{ s# h are
Git z ent qi fru qarR mgr, ar4ha gr uRa at ; u zuT 6ficf -tt fcrffi
3rf@elf (i.2) 1998 err 109 rrga fag mg stt

(c) Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appoint~d under Sec.109
of the Finance (f\lo.2) Act, 1998.

(4) #tr sari gen (r4ts) Pura68, 2oot cfi -00 9 cfi 3:fwrc=r f21PJfcftZ m~ ~-8 "tr Q
at uRii #, hfa sresr #R snkr hfft "ffi"1" 1=fR=f cfi '+rlci-<lf&l-~ ~ ~
3rat t at-?t ufii rrer sf an4a fan ua aReg tr arr air z.al gar ff
cB" 3:fwfc=r tTRr 35-~ fefffRa #t4rarqr a men tr6 a1a t uf #ft ehft
afeg t

The above ;3pplication· shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompaniee by . - ::
two copies each of the 010 and Order-In-Appeal. It should also be .accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, . UFlder Major Head of Account.

(2) ff@ua 3rraa mer uf icasa a ya Gars u) za rt a stt r? 20o /--c#R-r
~ cITT ~ 3ITT IJfITT ;i::jcr!l 1av ala a unr zit 'ffi 1 ooo/_: cITT -c#R-r. 'l_flcfR cITT ~ I

The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1, 000/- where the amount involved is more 0
than Rupees One Lac.

la zca, ab€tu sqra ye via a 3r4tar uurf@raw # fa 3r4lea
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(«) at surd zca sf@fa, 1944 cITT t'.fRT 35-m/35-~ cB" 3:rw@:-

Under Section 358/ 35E of CEA, 1944 an appeal lies to :-

'3cfdftl@a qRv\)c; 2 (1) cl? ~ ~~ cf5" m #l or#t, sr4tatavar en,
a#ta Grzcn ya ara ar4l4tu nrnf@au(free) #t uf2a 2Ru ff8al, srsrare
# 2"1et1, sgI&] 4447 , 3/rat ,fr+RR,g4lard-aaooo4

(a) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
2nd Floor,Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad : 380004. in case of appeals
other than as mentioned in para-2(i) (a) above.



The appeal to the Appellate Ttibunal shall b.$. fil§,d in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (o.ne which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty/ demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place

• where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated.

(3) zuf gr srh i as{ pe om#git at arash & at sat pasir fg #la ar grr
sqjra in fan srr fey <a aea # stgg ft fa frat rat cBT4 -~ m cB" ~
zrenferf 3rg)tu nznf@au ata or8ta u ta er cBl" gn 3raa fhur uirar & ·
In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in· the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one applica_tion to the Central Govt. As the case may be, is
filled to avoid scriptoria work. if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) rllllllcill ~~ 1970 <l~ ctr~-1 # iafa fefR fa; 7er sad
3rdaa u carer zrenfRerf Rofu qf@rant a on#et i r@ta #t ya ufu s.6.so h
qrnrznl zrca fez qr zir a1fey

0 One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
of the court fee Act, 1975 as amended.

(5) ~ 3fR~- l=fJlwlT cBl" Pl ti?l 0 1 ffl cnc;r frr;qi:rr ctr 3i sft en 3naff f@au urt & Gt
. v#ta zrea, bu sql<a yca y @#ala 3r4la)r nrznrf@rar (a1affaf@) frn:r:r, 1982 B Rf%c=r
t

0

Attention is invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

«u Rt zre, bra sqlyen vi @ara oral4tu nurf@raw(fb),#
,fr@htr a&an !(Demand)~ ~(Penalty) clJT 10% ~ "G1m~
effarf ? ire@if, sf@roa qa1 1oatqg &I(section 35 F of the Central
Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

~~~'3ITT~~3@Tffi ,~WJT'~ct1"mrr1'(DutyDemanded)
a. (Section)~ 11D~~Rml«f ffl;
zu f@rta hr@ 2fszstft,
av hkz#fezilkfu 6ha<a au rfr.

> uqfsrr«if srfl use gfwaralgear, srfer nRrra ks R@g qfas fear ra
i.

For an appeai to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
· the Appellate Commissioner would have to be pre-deposited, provided that the pre
deposit amount shall not exceed Rs.1 O Crores. It may be noted that the pre-deposit is a
mandatory condition for filing appeal before CESTAT. (Section 35 c (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, "Duty demanded" shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Ru\es.

sr sni± a ,Ra srfha IT[a»r #wr scizyea errar zyeaaau faaf@agt it fg rg year e 1o%
4raru sjhsribaa avs fclc11[4amaaausk1oyuarqlsraftI. .

In view of above, an appeal against this order shall te before the Tribunal@@yr@ertof
10% of the duty demanded where duty or duty and penalty are 1n dispute, o '.~©i~JP __ :I~~-•.---.·_:~:.£~
penalty alone Is in dispute. fg § "'~{"•:.{.:. \-;,_\

- .... e.,r"iJ' j" w:r. .. . •• ' ~ ~\\; ~ ,.:..... t:
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F.No. GAPPL/COM/STP/1237/2023-Appeal

ORDER-IN-APPEAL
boot ·. + •

The present appeal has been filed by Mis. Kushalbhai Jivrajbhai Suthar, F-302, ·

Shrinandnagar, Nema Road, Vejalpur, Ahmedabad - 380051 (hereinafter referred to as "the

appellant") against Order-in-Original No. 152/WS08/AC/KSZ/2022-23 dated 15.12.2022

(hereinafter referred to as "the impugned order") passed by the Assistant Commissioner,

Central OST, Division VIII, Ahmedabad South (hereinafter referred to as "the adjudicating

authority").

2. Briefly stated, the facts of the case are that the appellant are holding PAN No.

APDPS8332K. On scrutiny of the data received from the Central Board of Direct Taxes

(CBDT) for the FY 2015-16, it was noticed that the appellant had earned an income of Rs.

20,32,137/- during the FY 2015-16, which was reflected under the heads "Sales / Gross

Receipts from Services (Value from ITR)" filed with the Income Tax department.

Accordingly, it appeared that the appellant had earned the said substantial income by way of Q
providing taxable services but had neither obtained Service Tax registration nor paid the·

applicable service tax thereon. The appellant.were called upon to submit copies of required

documents for assessment for the said period. However, the appellant had not responded to

the letters issued by the department.

2.1 Subsequently, the appellant were issued Show Cause Notice No. CGSTI

WS0802/O&A/TPD(15-16)/APDPS8332K/2020-21/5490 dated 22.12.2020 demanding

Service Tax amounting to Rs. 2,94,659/- for the period FY 2015-16, under proviso to Sub

Section (1) of Section 73 of the Finance Act, 1994. The SCN also proposed recovery of

interest under Section 75 of the Finance Act, 1994 and imposition of penalties under Section

77(1), Section 77(2) and Section 78 of the Finance Act, 1994. O

2.2 THe Show Cause Notice was adjudicated, ex-parte, vide the impugned order by the

adjudicating authority wherein the demand of Service Tax amounting to Rs. 2,94,659/- was.

confirmed under proviso to Sub-Section ( 1) of Section 73 of the Finance Act, l 994 along with

Interest under Section 75 of the Finance Act, 1994 for the period FY 2015-16. Further (i)

Penalty of Rs. 2,94,659/- was imposed on the appellant under Section 78 of the Finance Act,

1994; (ii) Penalty of Rs. 10,000/- was imposed on the appellant under Section 77(1) of the

Finance Act, 1994; and (iii) Penalty of Rs. 10,000/- was imposed on the appellant under

Section 77(2) of the Finance Act, 1994.

3. Being aggrieved with the impugned order passed by the adjudicating authority, the

appellant have prefe1Ted the present appeal, inter alia, on the follo~ds:

4
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o The appellant engaged in trading activity of purchasing and selling furniture and doing

business in the trade name of "Creative Furniture". The appellant duly registered with

Gujarat State VAT Authority vide TIN: 24074101350 as well as with Central Sales
I

Tax Authority vide No: 245741.01350 and filed VAT returns and discharged VAT

liability according to the provisions of Gujarat VAT Act, 2005 from time to time.

a As per section 66D(e) of Finance Act, 1994 (Negative list of services) Trading of

goods is not subject to Service tax at all. The invoices are raised for the value of goods

sold. Hence, there is no question of demanding service tax on such value of goods as

the demand is not sustainable considering clear provisions of charging section that

mandates that the levy of service tax is on service and not on goods.

9 The value of turnover as per Profit & Loss Account & ITR has been reported in

Annual VAT return and VAT Liability has been paid thereon. There does not remain

any doubt that VAT has been paid on full value of turnover and demanding service tax

again on the same would clearly lead to double taxation. The Whole amount of

turnover from business of sale of furniture is declared in Income Tax Return (ITR)

form by mistake as sale of service.

Ill The appellant submitted below mentioned documents along with appeal

memorandum:

1. Copy ofITR Form for the FY 2014-15 & FY 2015-16

Copy of Profit & Loss Account and Balance sheet for the FY2015-16

11. Copy of Annual VAT return for the FY 2015-16 and Challans for discharging

VAT liability for said period

111. Copy ofVAT Registration Certificate and CST Registration Certificate

1v. Sample copies of sales invoices

v. Sample copies of purchase invoices

The appellant further submitted that they were eligible for small service providers

threshold exemption as per Notification No. 33/2012-ST. for the F.Y. 2015-16 because

in the preceding F.Y. 2014-15, appellant has not provided a single rupee service.

Hence, in the current year services provided by the appellant was not liable to pay

service tax on the amount of Rs. 2,45,093/- which is well wii~Rs. ro,00,000/-
·. ,Gao.

exemption limit. · ~/-,.~. ·~·-'-·:_·;·..::··:~.,. "'?.,,
1= sf %_, ~ .:.· ::--·:.~. \"', 'ri- "F:±l rs.
\
·.-:-. ,~ ~"'.:,i' ... _a

·$\ ·V--68 ·' - .
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F.No. GAPPL/COM/STP/1237/2023-Appeal

e The SCN and the impugned order has been issued merely on the based of ITR and

26AS, without establishing that the entire amount received by the appellant being

consideration for services provided and without examining whether of any exemption

or abatement available to the appellant or not. Further, it is not legal to presume that

the entire amount was on account of consideration for providing services without any

evidences. In this regard, they relied on the following case laws:

a) M/s. Amrish Rameshchandra Shah V/s. Union ofindia and others - TS-77-HC

2021 Born ST

b) Sharma Fabricators & Erectors Pvt. Ltd. - 2017 (5) G.S.T.L. 96 (Tri. - All.)

c) Kush Constructions v. CGST NACIN - 2019 (24) GSTL 606 (Tri. - All.) .

d) AlpaManagement Consultants P. Ltd. v. CST- 2007 (6) ST.R. 181 (Tri. - Bang.) .

e) Tempest Advertising (P) Ltd. v. CCE - 2007 (5) S.T.R. 312 (Tri. Bang.)

f) Free Look Outdoor Advertising v. CCE- 2007 (6) S.T.R. 153 (Tri.-Bang.)

g) Kirloskar Oil. Engines Ltd. v. CCE - 2004 (178) E.L.T. 998 (Tribunal)

h) Hindalco Industries v. CCE - 2003 (161) E.L.T. 346 (T).

o The SCN has been issued and demand has been confirmed by invoking the extended
---period under Section 73(1) of the Finance Act, 1994. However, frorri the above facts it

can be very well established that the appellant was not liable to pay service tax. Hence,

charging suppression and invoking extended period and levying service tax is not

valid. ·

Entire demand is. raised invoking extended period of limitation. However, there is not

an iota of evidence how appellant has suppressed any fact. In fact, entire notice is

issued merely based on assumption and presumptions which have no legs to stand.

o Since there is no service tax liability, the deinand of interest on Service Tax under

Section 75 of the Finance Act, 1944 and imposing penalties under Section 77 of the

Finance Act, 1944 not correct.

o On the basis of above grounds, the appellants requested that the impugned order

confirming demand of service tax, interest thereon and imposing penalties be set aside.

4. Personal hearing in the case was held on 18.08.2023. Shri Keyur Kamdar, Chartered

Accountant, appeared on behalf of the appellant for personal hearing and reiterated

submissions made in appeal memorandum. He submitted that the appellant sold :furniture and

rendered labour service for carpentry jobs. However, inadvertently, the entire income was+«4±>
l.1t:J.;JJ ,, .--::- .. , ~ f"~

-;s .,, ~·"-01« a7, 

'

c:,-·tr tiv~!'v \ -E %.#8 ge· .
·+3" /#\ ., ·"""=·_.(,,... .·,,\,,_ ,,., ,.:.·•"

0

0
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0

0

shown as sale of service in the ITR. The appellant had paid VAT on sale of furniture. If the

sale value of goods is excluded, the remaining value is below the threshold limit. He

submitted a copy of Profit & Loss Account for the previous year to prove his eligibility for

threshold exemption. He is, therefore, requested to set aside the impugned order.

5. I have carefully gone through the facts of the case, grounds of appeal, submissions

made in the Appeal Memorandum, during the course of personal hearing and documents

available on record. The issue to be decided in the present appeal is whether the impugned

order passed by the adjudicating authority, confirming the demand of service tax against the

appellant along with interest and penalty, in the facts and circumstance of the case, is legal

and proper or otherwise. The demand pertains to the period FY 2015-16.

6. It. is observed that the main contentions of the appellant are that (i) their income ofRs.

28,90,500/- was from sales of goods during the FY 2015-16 and the same are excluded from

the definition of the services and defined under the negative list as per Section 66D(e) of the

Finance Act, 1994; (ii) their remaining income of Rs. 2,45,093/- from labour service income

and for the same, they were eligible for the threshold exemption benefit of Notification No.

33/2012-ST dated 20.06.2012.

6.1 It is also observed that the adjudicating authority has confirmed the demand of service

tax vide the impugned order passed ex-parte.

7. On verification of the documents submitted by the appellant viz. Profit & Loss

Accounts for the' FY 2015-16 and invoices issued by the appellant during the FY 2015-16, I

find that the appellant were engaged in Sale / Trading in Furniture during the FY 2015-16 and

received an amount of Rs. 28,90,500/-. The appellant also paid applicable VAT on the taxable

turnover of Rs. 28,90,500/-. I also find that the appellant in their Profit & Loss Account

shown Rs. 28,90,500/- as 'Sales' and Rs. 8,58,363/- as 'Sales Returns'. Thus, net sale value

comes to Rs. 20,32,137/-, which was shown by them in the ITR in the column of 'Sale of

Services'. The correct sale of service value for the FY 2015-16 was Rs. 2,45,093/-, which was

shown by the appellant in their Profit & Loss Account as 'Labour Income'.

7 .1 The sale of goods / trading of goods falls in Negative List as per Section 66D(e) of the

Finance Act, 1994. Hence, the appellant are not liable to pay service tax on the amount

received by them for sale of furniture on which they have already discharged VAT. Section

66De) of the Finance Act, 1994 reads as under:

"SECTION 66D. Negative list ofservices.

7
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The negative list shall comprise ofthefollowing services, namely :

(a)

(e) trading ofgoods;"

8. As regard the remain_ing service income of Rs. 2,45,093/- for the FY 2015-16, I find

that the appellant is eligible for benefit of threshold limit of exemption as per the Notification

No. 33/2012-ST dated 20.06.2012 as for the FY 2015-16, as their total taxable value of

service during the Financial Year 2014-15 was NIL i.e. below Rs. 10,00,000/- as per their

Profit & Loss Account and Income Tax Return for the FY 2014-15. In view of the above, I
hold that the appellant is not liable to Service Tax for the income received by them during the

FY 2015-16. Since the demand of service tax is not-sustainable on merits, there does not arise

any question of charging interest or imposing penalty in the case.

9. Accordingly, I set aside the impugned order and allow the appeal filed by the O
appellant.'

10. sfha saf arr zf Rt{ zrfla Rqzrl sq1a0hfansari
The appeal filed by the appellant stands disposed of in above terms.

%±%.
(Shiv Pratap Singh)

Commissioner (Appeals)

Attested

G
(R. C. Ivfaniyar)
Superintendent(Appeals),
COST, Ahmedabad

Bv RPAD / SPEED POST

To,
Mis. Kushalbhai Jivrajbhai Suthar,
F-302, Shrinandnagar,
Nema Road, Vejalpur,
Ahmedabad - 3 80051

The Assistant Commissioner,
COST, Division-VIII,
Ahmedabad South
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Copy to:
1) The Principal Chief Commissioner, Central GST, Ahmedabad Zone
2) The Commissioner, CGST, Ahmedabad South
3) The Assistant Commissioner, CGST, Division VIII, Ahmedabad South

e Assistant Commissioner (HQ System), CGST, Ahmedabad South
(for uploading the OIA)

uard File
6) PA file
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